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IN THE COURT OF THE SESSIONS JUDGE AT JORHAT 

 
Present : Sri Vinod Kumar Chandak, M.A., M.Com., LL.B., AJS 

                Sessions Judge, Jorhat. 
 

JUDGMENT IN CRIMINAL APPEAL NO. 27 OF 2016 

 
(Appeal against the judgment and order dated 01-08-2016 passed by Sri 

Chinmoy Barua, the then Judicial Magistrate 1st class, Titabar Sub-Division, 
District-Jorhat, in G.R. Case No. 491 of 2014 under Sections 279/338 of IPC) 

 
Sri Probin Kachari, 

Son of Late Bunia Kachari, 

Resident of Nagabat Thengal Gaon, 
P.S. Borholla, 

District – Jorhat                                                          …….    Appellant 
 

-Versus – 

 
1]. State of Assam 

2]. Smt. Rekha Das, 
      Daughter of Sri Premnath Das, 

3]. Sri Premnath Das, 
      Son of Late Kuhiram Das, 

      [Both are resident of Bijoy Nagar], 

      P.O. & P.S. Jorhat, 
      District-Jorhat                                                     ……..    Respondents 

 
APPEARANCES: 

For the Appellant       : Sri Pulin Gogoi, Learned Advocate, Jorhat 

For the Respondents : Sri Jubon Mohan Das, Learned P.P., Jorhat 

Date of Argument     :  11-04-2018 & 18-04-2018 

Date of Judgment     :  10-05-2018 

J  U D  G  M  E  N  T 
 
1).       This is an appeal preferred against the judgment and order of conviction, 

passed by the then Judicial Magistrate 1st class, Titabar Sub-Division, District-

Jorhat, on 01-08-2016 in G.R. Case No. 491/2014.  

             The accused-appellant Sri Probin Kachari has been convicted under 

Sections 279/338 IPC and sentenced to undergo RIGOROUS 

IMPRISONMENT for a period of 06 [six] months and also to pay fine of Rs. 

1,000/- [Rupees One Thousand], in-default of payment of fine to undergo 

SIMPLE IMPRISONMENT for 01 (one) month each under Sections 

279/338 IPC.  

             The learned court below further directed that on realization of the fine 

amount, the same shall be paid to the victim Sri Premnath Das as compensation.  
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2).         The case of the prosecution, in brief, is that informant Smt. Rekha Das 

who is the daughter of injured Sri Premnath Das lodged an F.I.R. before Borholla 

P.S. on 05/10/2014 to the effect that on 31/08/2014 at about 6.30 P.M. while her 

father was waiting in the courtyard of his house, the accused Sri Prabin Kachari 

hit/dashed her father from the side of Borholla with a Hero Glamour motorcycle 

[without having number plate] which was driven by the accused in high speed 

and with rash and negligent manner. It is further stated by the informant that 

her father received grievous injuries on his head at presently he is under 

treatment at Gauhati Medical College & Hospital. Further version of the informant 

is that due to busy in medical treatment of her father there is delay in lodging 

the ejahar. It was alleged that the accused drove the motorcycle rashly and 

negligently and the accident occurred due to his rash and negligent act of driving 

of the accused-appellant.  

              FIR being lodged, Officer-in-charge, Borholla P.S. registered a case 

being Borholla P.S. Case No. 84/2014 under Sections 279/338 IPC. Investigation 

ensued and on completion of investigation, charge-sheet under Sections 279/338 

IPC was submitted by the I.O. of the case against the accused-appellant.  

             The learned trial court after furnishing copies of relevant papers and 

documents to the accused-appellant in compliance to Section 207 Cr.P.C. 

explained the particulars of offence under Sections 279/338 of IPC, to which, he 

pleaded not guilty. 

 

3).         During the trial in order to prove its case, the prosecution examined 

altogether 06 [six] numbers of witnesses. Learned trial court on conclusion of 

trial found the accused guilty under the aforesaid sections of law, i.e., 279/338 

IPC. The accused was accordingly convicted & sentenced as stated earlier.  

 

4).        I have heard Sri Jubon Mohan Das, learned Public Prosecutor for the 

State. None appeared for accused-appellant though many dates were fixed for 

hearing of this case. 

 

5).        Learned counsel for the appellant has submitted in his appeal that none 

of the witnesses saw the actual accident. The prosecution failed to establish that 

the accident occurred due to rash and negligent act of driving of the accused. 

Moreover, there was no evidence that the accused was driver of the motorcycle 
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and on the alleged date & time he was driving the vehicle. The trial court 

convicted the accused on the presumption. The judgment & order are liable to be 

set aside. The learned counsel has further stated that there was no rashness or 

negligence on the part of the driver of the Hero Glamour motorcycle.  

                 The learned Public Prosecutor, Jorhat, on the other hand, supporting 

the judgment of conviction and sentence of the accused-appellant submitted that 

same is justified on the facts and circumstance of the case together with the 

evidence brought on record. 

                  Now let me discuss the evidence adduced by the prosecution side in 

the case. 

 
6).            Smt. Rekha Das [PW-1] is the complainant of the instant case. It 

is her testimony that on the date of incident at about 6.30 P.M. her father was 

waiting at the house courtyard. At that time she was going to a store near the 

house of her father. She noticed one number plate less motorcycle coming in 

high speed being driven by its driver in rash and negligent manner, hitting her 

father who was waiting at the courtyard. On seeing the incident, she immediately 

ran towards her father and witnessed her father lying on the grass of the 

courtyard sustaining injuries over his head, leg and hand. Further, she noticed 

the accused lying at the place of occurrence. Many people assembled at the 

place of occurrence and her father was immediately shifted to Borholla Primary 

Centre after 108 Ambulance was called by the neighbours. Later on, her father 

was shifted to Jorhat Medical College & Hospital and therefrom as per advise of 

doctors her father was taken to Gauhati Medical College & Hospital for better 

medical treatment where he was under treatment for about 15 [fifteen] days. It 

is further version of this witness that as she was busy in medical treatment of her 

father hence there was delay in lodging the ejahar of the case. She exhibited the 

ejahar as Exhibit-1 and her signature thereon as Exhibit-1 [1]. She categorically 

stated that accident occurred due to rash and negligent driving of the accused. 

             During cross-examination, she stated that they asked money from the 

accused but as he did not pay any penny to them hence they were compelled to 

lodge ejahar against the accused. This witness further stated that as accused 

was hailing from their locality hence they did not lodge the case at first hand. It 

is her further version that she witnessed the accident from about 100 meters. 

She denied defence suggestion to the effect that her father while trying to cross 
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the road knocked himself with the motorcycle. She denied all the defence 

suggestions put to him during cross-examination.  

 

7).         Sri Amulya Kumar Das [PW-2] is another eyewitness to the 

accident. This witness deposed during his testimony that on the date of 

occurrence he was coming towards the store and when he reached the store 

which is adjacent to the house of injured Sri Premnath Das, he witnessed one 

motorcycle being driven by its driver in a high speed, rash and negligent manner 

hitting the injured Sri Premnath Das who was waiting at his courtyard on his 

side. Due to the accident the accused fell at about a distance of one knoll [eight 

cubits]. This witness further stated that the victim also fell down on the grass of 

his courtyard. It is his further version that the storekeeper Sri Tapan Das also 

witnessed the accident with his own eyes. He saw blood oozing out of the head 

of the injured. The accused was apprehended by them. After the incident many 

people gathered at the place of occurrence. 108 Ambulance was informed and 

the injured was shifted to Borholla Primary Centre for medical treatment. 

Thereafter, the injured was shifted to Jorhat Medical College & Hospital and 

therefrom the injured was shifted to Gauhati Medical College & Hospital for 

better medical treatment as per advice of doctors of JMCH. This witness further 

stated that injured received treatment at GMCH for about 15 [fifteen] days. He 

categorically stated that due to fault of the accused the accident in question 

occurred. He was present when police seized the motorcycle of the accused vide 

seizure-list [Exhibit-2] wherein he put his signature as Exhibit-2 [1].  

               During cross-examination, this witness stated that at the time of 

incident he was going towards the store for buying some goods. He denied 

defence suggestion that he did not see the accused riding the motorcycle at a 

very high speed and negligently.  

 

8).         The same sort of evidence is also tendered by Sri Tapan Das [PW-3] 

and Sri Babul Sonowal [PW-4].  

                Sri Babul Sonowal stated that at the time of incident he was sitting in 

the verandah of his house and witnessed the accused riding his Hero Glamour 

motorcycle coming in high speed, in rash and negligent manner and thereafter 

dashing the injured Sri Premnath Das, for which, the later fell down on the grass 

of his courtyard. Further version of this witness is that he immediately went near 
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the place of occurrence and witnessed injured alongwith the accused lying there. 

Further he also deposed in the same tune as that of Sri Amulya Kumar Das [PW-

2].  

 

9).            The injured Sri Premnath Das was examined as court witness 

[CW-1]. During his evidence, he testified that he could not recognize the 

accused and also cannot remember as to when the incident happened. It is 

further stated by the injured that on the date of incident he was waiting on the 

courtyard of his house and one vehicle knocked him down which was driven by 

its driver in high speed and in rash and negligent manner. Due to the accident, 

he received injuries on his head and for that incident he had forgotten things. 

This witness further stated that he keeps on forgetting things after the incident.  

 

10).       Dr. Partha Pratim Saikia [PW-5] examined the victim on 

31/08/2014 at Borholla CHC. He stated that the informant sustained grievous 

injuries on his person. He exhibited his report as Exhibit-3 and his signature 

thereon as Exhibit-3 [1]. 

                    During cross-examination, he stated that he came to know from 

the mouth of the people coming with the injured that the injury was due to road 

accident. The injury was fresh within the period of half an hour.  

 

11).         Sri Hari Kanta Tamuli, A.S.I. of Police [PW-6] deposed about the 

routine steps taken by him during investigation of the case after the case was 

entrusted to him for investigation by the then Officer-in-charge, Borholla P.S. It is 

his further version that he seized the motorcycle in connection with the case in 

presence of witnesses.  

 

12).         Section 279 IPC applies to cases where there is no intention to 

commit the offence and no knowledge that the act done, in all probabilities will 

cause death or hurt or injury. 

 

13).       In Halsbury’s Laws of England (4th Edition) Volume-34 negligence has 

been analyzed as follows: 

               “Negligence is a specific tort and in any given circumstances 

is the failure to exercise that care which the circumstances demand. 
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What amounts to negligence depends on the facts of each particular 

case. It may consist in omitting to do something which ought to be 

done either in a different manner or not at all. Where there is no duty 

to exercise care, negligence in the popular sense has no legal 

consequence, where there is a duty to exercise care, reasonable care 

must be taken to avoid acts or omissions which can be reasonably 

foreseen to be likely to cause physical injury to persons or property. 

The degree of care required in the particular case depends on the 

surrounding circumstances, and may vary according to the amount of 

the risk to be encountered and to the magnitude of the prospective 

injury. The duty of care is owed only to those persons who are in the 

area of foreseeable danger, the fact that the act of the defendant 

violated his duty of care to a third person does not enable the plaintiff 

who is also injured by the same act to claim unless he is also within the 

area of foreseeable danger. The same act or omission may accordingly 

in some circumstances involve liability as being negligent although in 

other circumstances it will not do so. The material considerations are 

the absence of care which is on the part of the defendant owed to the 

plaintiff in the circumstances of the case and damage suffered by the 

plaintiff, together with a demonstrable relation of cause and effect 

between the two”.  

 

14).         It is also not in dispute that as a result of the accident the injured 

[CW-1] sustained injuries on his person and in-fact the injuries sustained by him 

is grievous in nature which is proved by the report of doctor [Exhibit-3].  

 

15).         From the evidence on record as discussed hereinbefore it appears that 

there are eyewitnesses to the incident. The testimony of the informant have 

been supported fully by the independent eyewitnesses who actually witnessed 

the accident. The eyewitnesses [PW-2, PW-3 & PW-4] in no uncertain terms 

stated that as the motorcycle [Hero Glamour] was driven by the appellant in a 

rash and negligent manner and in high speed for which the accident in question 

took place. No animus has been imputed to all these three eyewitnesses during 

their cross-examination by the defence as to why they would depose falsely in 

the matter against the accused-appellant, who hails from their own village. 
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16).         Thus, all the above evidence on record proves beyond all reasonable 

doubt that the fatal accident took place due to rash and negligent driving of the 

driver of the motorcycle [Hero Glamour] as a result of which the injured Sri 

Premnath Das [CW-1] received grievous injuries on his person. 

 

17).         The Hon’ble Apex Court in the case of Mrs. Shakila Khader and 

others, AIR 1975 SC 1324 held as follows: 

                “The main yardstick to decide whether the driving which led 

to the accident was rash and negligent, it is not only the speed but the 

width of the road, the density of the traffic and the attempt as in this 

case to overtake other vehicles resulting in going to the wrong side of 

the road and being responsible for the accident. Even if the accident 

took place in twinkling of an eye it is not difficult for an eyewitness to 

notice a car overtaking other vehicles and going to the wrong side of 

the road”.  

 

18).           Consequently, I do not find any illegality being committed by the 

learned trial Court while recording conviction of the accused-appellant under 

Sections 279/338/427 of IPC by the learned court below. 

 

19).           In the result, the appeal is dismissed. 

                The learned trial Court shall deal with the accused-appellant as per 

judgment passed by it and provisions of law. 

 

20).       Send a copy of this judgment as well as lower Court’s record to the 

learned Chief Judicial Magistrate, Jorhat forthwith for necessary action.    

       Given under my hand and seal of this court on this 10th day of May, 

2018. 

 

Sessions Judge, Jorhat.                                                                             

Typed & transcribed by:- 

 

   Sri Mrinal Jyoti Bora,  

[Stenographer Grade-I]    

 



~ 8 ~ 
CRIMINAL APPEAL NO. 27/2016 

 

 
 
 
 


